
March 31, 2008
2008 AEJ
 MASTER EQUITY DERIVATIVES 
CONFIRMATION AGREEMENT 

This 2008 AEJ Master Equity Derivatives Confirmation Agreement (“Master Confirmation Agreement”) is dated as of [Insert Date] between [Insert full legal name of Party A] (“Party A”) and [Insert full legal name of Party B]  (“Party B”). The parties agree:

1.
Definitions. This Master Confirmation Agreement (which term includes each applicable Annex hereto) incorporates by reference the 2002 ISDA Equity Derivatives Definitions (the “Equity Definitions”) and the ISDA 2006 Definitions (the “2006 Definitions”, and together with the Equity Definitions, the “Definitions”), each as published by the International Swaps and Derivatives Association, Inc. (“ISDA”). If there is any inconsistency between the Equity Definitions and the 2006 Definitions, the Equity Definitions will govern. If there is any inconsistency between the Definitions and this Master Confirmation Agreement, this Master Confirmation Agreement will govern. Any capitalised term not otherwise defined herein shall have the meaning assigned to such term in the Definitions. 
2.
Coverage. Unless the parties agree otherwise at the time of trading, if as of the Trade Date a transaction is:

(i) (a) an Index Option Transaction with an Exchange in an Open Market Country and Annex OMISO is specified in the Exhibit hereto as being subject to this Master Confirmation Agreement; (b) a Share Option Transaction with an Exchange in an Open Market Country, on a share which is issued by an Issuer that is not a fund or similar collective investment scheme and Annex OMISO is specified in the Exhibit hereto as being subject to this Master Confirmation Agreement; (c) an Index Swap Transaction with an Exchange in an Open Market Country and Annex OMIS is specified in the Exhibit hereto as being subject to this Master Confirmation Agreement; or (d) an equity finance Share Swap Transaction with an Exchange in an Open Market Country, on a share which is issued by an Issuer that is not a fund or similar collective investment scheme and Annex OMEFS is specified in the Exhibit hereto as being subject to this Master Confirmation Agreement; and 

(ii) in respect of an Option Transaction, an American Option or European Option but excluding Option Transactions that have (a) Averaging Dates, (b) a Settlement Method Election applying, (c) a Knock-in Event or Knock-out Event applying, or (d) a current or future Strike Price that is not determined at the time of trading (such as, but not limited to cliquets) unless, having been so determined, the relevant Strike Price cannot be reset at any time thereafter; and 
(iii) entered into (unless otherwise agreed in writing in relation to a particular Transaction) on or after the Annex Effective Date specified in relation to the relevant Annex in the Exhibit hereto,  

(a “Covered Transaction”), then that Covered Transaction is subject to the terms of this Master Confirmation Agreement. If a single trade is composed of more than one Covered Transaction, each Covered Transaction is subject to this Master Confirmation Agreement and the parties intend that each Covered Transaction should be separately documented with an individual Confirmation (as defined below). The execution of this Master Confirmation Agreement does not require the parties to document Covered Transactions in accordance with this Master Confirmation Agreement. Further, the parties may specify that any other Index Option Transaction, Index Swap Transaction, Share Option Transaction, or Share Swap Transaction is a Covered Transaction and accordingly will be subject to this Master Confirmation Agreement. 

“Open Market Country” means each of Australia, Hong Kong, New Zealand and Singapore. 
3.
Confirmation Process. Unless otherwise agreed by the parties, the Seller (as defined in the relevant Transaction Supplement) in respect of each Option Transaction and the Equity Amount Payer (as defined in the relevant Transaction Supplement) in respect of each Equity Swap Transaction must prepare the transaction supplement, which shall be substantially in the form attached to an applicable Annex specified in the Exhibit hereto (each, a “Transaction Supplement”) for such Transaction and such Transaction Supplement shall state that it is a Transaction Supplement which supplements, forms a part of, and is subject to this Master Confirmation Agreement. Such Transaction Supplement will supplement, form a part of, and be subject to, the ISDA Master Agreement between [Insert full legal name of Party A] and [Insert full legal name of Party B] dated as of [Insert Date], as amended and supplemented from time to time (the “Master Agreement”), and the “Confirmation” of such Transaction shall consist of this Master Confirmation Agreement including the relevant form of General Terms Confirmation contained in an applicable Annex specified in the Exhibit hereto (each, a “General Terms Confirmation”) for such Transaction as supplemented by the trade details applicable to such Transaction as set forth in the Transaction Supplement. The Seller (as defined in the relevant Transaction Supplement) in respect of each Option Transaction, the Equity Amount Payer (as defined in the relevant Transaction Supplement) in respect of each Equity Swap Transaction or such other party as the parties may agree at the time of trading shall prepare the Transaction Supplement, which must include, at a minimum, all the information set out in the form of Transaction Supplement relevant to the Transaction for which an election is not provided in the relevant General Terms Confirmation or the Definitions.

In the event of any inconsistency between (i) this Master Confirmation Agreement and a General Terms Confirmation, the General Terms Confirmation shall govern for the purposes of the Transactions documented pursuant to such General Terms Confirmation; (ii) this Master Confirmation Agreement, the relevant General Terms Confirmation and a Transaction Supplement, the Transaction Supplement shall govern for the purposes of the relevant Transaction; and (iii) the Definitions and a Transaction Supplement, the Transaction Supplement shall govern for the purposes of the relevant Transaction. 
4.
Miscellaneous.

(a)
Entire Agreement. This Master Confirmation Agreement constitutes the entire agreement and understanding of the parties with respect to its subject matter and supersedes all oral communication and prior writings with respect specifically thereto. 

(b)
Amendments. An amendment, modification or waiver in respect of this Master Confirmation Agreement will only be effective if in writing (including a writing evidenced by a facsimile transmission) and executed by each of the parties or confirmed by an exchange of telexes or by an exchange of electronic messages on an electronic messaging system.

(c)
Counterparts. This Master Confirmation Agreement and each Transaction Supplement documented hereunder may be executed in counterparts, each of which will be deemed an original. 

(d)
Headings. The headings used in this Master Confirmation Agreement are for convenience of reference only and shall not affect the construction of or be taken into consideration in interpreting this Master Confirmation Agreement.

(e)
Governing Law. This Master Confirmation Agreement and each Covered Transaction confirmed by a Transaction Supplement will be governed by and construed in accordance with the law specified in the Master Agreement. 

(f) 
Termination. Either party may terminate this Master Confirmation Agreement on giving notice to the other party at the contact details listed below or, if different, in the relevant Annex, in which case this Master Confirmation Agreement does not apply to Transactions with a Trade Date after the Local Business Day on which such notice is given.

(g) Third Party Rights. If English law applies to this Master Confirmation Agreement, no person that is not a party to the Master Confirmation Agreement has any right under the Contracts (Rights of Third Parties) Act 1999 to enforce any of the terms of this Master Confirmation Agreement.  

(h) Office: For the purposes of the Master Agreement,

(i) The Office of Party A is [●]; and

(ii) The Office of Party B is [●].

(i)
Notice and Account Details:

Contact Details for Notices:


Party A:  [●]


Party B:  [●]


Payment and Delivery Instructions:


Party A:    As separately notified
Party B:    As separately notified
IN WITNESS WHEREOF the parties have executed this agreement with effect from the date specified on the first page of this agreement.

[Insert full legal name of Party A]


 [Insert full legal name of Party B]

By:___________________________


By:___________________________

Name:      
Name:

Title:
Title:

Date:
Date:
Exhibit
APPLICABLE ANNEXES

[Insert full legal name of Party A] (“Party A”) and [Insert full legal name of Party B] (“Party B”) have agreed on the relevant Incorporation Date specified below that the following Annexes (including the related Transaction Supplements) attached hereto, will be subject to this 2008 AEJ Master Equity Derivatives Confirmation Agreement, effective as of the Annex Effective Date specified below:

	Annex
	Incorporation Date
	Annex Effective Date

	Multiple Exchange Index Annex
 
	[●]
	[●]

	Annex OMISO (Cash/Physically-settled Open Market European/American Index/Share Option)
	[●]
	[●]

	Annex OMEFS (Cash-settled Open Market Equity Finance Share Swap)  
	[●]
	[●]

	Annex OMIS (Cash-settled Open Market Index Swap)
	[●]
	[●]


ANNEX OMEFS
(Cash-settled Open Market Equity Finance Share Swap General Terms Confirmation)

[Insert Date]

Re:

Open Market
 Equity Finance Share Swap General Terms Confirmation
Dear Sir/Madam:

The purpose of this Open Market Equity Finance Share Swap General Terms Confirmation (this “OMEFS General Terms Confirmation”) is to confirm certain general terms and conditions of open market equity finance Share Swap Transactions entered into between us under the 2008 AEJ Master Equity Derivatives Confirmation Agreement dated as of [Insert Date] (the “Master Confirmation Agreement”).

In the event of any inconsistency between this OMEFS General Terms Confirmation and the Definitions, this OMEFS General Terms Confirmation shall govern.

All provisions contained in the Master Agreement govern each Confirmation (each as defined in the Master Confirmation Agreement), except as expressly modified below or in the relevant Transaction Supplement.

The general terms of each open market equity finance Share Swap Transaction to which this OMEFS General Terms Confirmation relates are as follows (unless otherwise specified in the relevant Transaction Supplement), as supplemented by the Transaction Supplement related to that open market equity finance Share Swap Transaction:

General Terms: 

Trade Date:
As specified in the Transaction Supplement.

Effective Date:
As specified in the Transaction Supplement.

Termination Date:
The final Cash Settlement Payment Date or, if later, the final Dividend Payment Date, unless otherwise specified in the Transaction Supplement.

Shares:
As specified in the Transaction Supplement.

Exchange:
As specified in the Transaction Supplement.

Related Exchange(s):
None, unless otherwise specified in the Transaction Supplement. 
Hedging Party:
[●]
 

Hypothetical Broker Dealer:
A hypothetical broker dealer subject to the same securities laws and rules and regulations of any securities regulators, exchanges and self-regulating organisations as apply to the Hedging Party or any Affiliate(s) designated by it. 
Equity Amounts:

Equity Amount Payer:
As specified in the Transaction Supplement.

Number of Shares:
As specified in the Transaction Supplement.

Equity Notional Amount:
The product of the Number of Shares and the Initial Price, unless otherwise specified in the Transaction Supplement.

Equity Notional Reset:
If there is one Valuation Date, Not Applicable; if there is more than one Valuation Date, Applicable.

Type of Return:
Total Return, unless otherwise specified in the Transaction Supplement.

Initial Price:
As specified in the Transaction Supplement.

Final Price Default Election: 
[Hedge Execution] [Close]
, unless otherwise specified in the Transaction Supplement. 

Final Price: 
(i) In respect of any Valuation Date that is not the final Valuation Date, the official closing price per Share on the Exchange as at the Valuation Time on that Valuation Date as determined by the Calculation Agent, converted, if applicable, in accordance with the FX Provisions.

(ii) In respect of the final Valuation Date:

(a) if the Final Price Default Election is Close, the official closing price per Share on the Exchange as at the Valuation Time on that Valuation Date, as determined by the Calculation Agent, as adjusted to account for any costs, commissions and other fees that may be separately agreed between the parties from time to time [and any Local Taxes]
, and converted, if applicable, in accordance with the FX Provisions; or 
(b) if the Final Price Default Election is Hedge Execution, the effective price per Share determined by the Calculation Agent equal to the volume weighted average price that would be realised by a Hypothetical Broker Dealer, acting in a commercially reasonable manner, in terminating or liquidating Applicable Hedge Positions on the final Valuation Date or during the Final Execution Period (only if the Calculation Agent, after consultation with the parties, determines that it would be necessary for a Hypothetical Broker Dealer to terminate or liquidate the entirety of its Applicable Hedge Positions during such Final Execution Period, rather than on the final Valuation Date only, in order to achieve such termination or liquidation in a commercially reasonable manner), as adjusted to account for any costs, commissions and other fees that may be separately agreed between the parties from time to time [and any Local Taxes]5, and converted, if applicable, in accordance with the FX Provisions.  

For the purposes of this OMEFS General Terms Confirmation:

“Applicable Hedge Positions” means, at any time, Hedge Positions that the Hedging Party determines that a Hypothetical Broker Dealer, acting in a commercially reasonable manner, would consider necessary to hedge the equity price risk and dividend risk of entering into and performing its obligations with respect to the relevant Transaction at that time. 
“Final Execution Period” means the period from (and including) the final Valuation Date to (and including) the earliest date by which a Hypothetical Broker Dealer could terminate or liquidate the entirety of its Applicable Hedge Positions in a commercially reasonable manner (such later date, the “Final Execution Date”).

Valuation Time:
The Scheduled Closing Time on the Exchange. However, where the Final Price Default Election is Hedge Execution, in respect of the final Valuation Date or each day in the Final Execution Period, as the case may be, the Valuation Time shall be each of the times at which a Hypothetical Broker Dealer, acting in good faith and in a commercially reasonable manner, would terminate or liquidate Applicable Hedge Positions for the purposes of determining the relevant Final Price (as determined by the Calculation Agent).
Valuation Date(s):
As specified in the Transaction Supplement.

Floating Amounts:
Floating Amount Payer:
As specified in the Transaction Supplement.

Notional Amount:
The Equity Notional Amount.

Payment Date(s):
As specified in the Transaction Supplement.

Business Day Convention:
Modified Following, unless otherwise specified in the Transaction Supplement.

Floating Rate Option:
As specified in the Transaction Supplement.

Designated Maturity:
As specified in the Transaction Supplement.

Spread:
As specified in the Transaction Supplement.

Linear Interpolation:
Applicable to any Calculation Period that is longer or shorter than the Designated Maturity, unless otherwise specified in the Transaction Supplement.

Floating Day Count Fraction:
(i) If the Floating Rate Option specified as the applicable Floating Rate Option is listed in Section 6.2(g) of the 2006 Definitions, the Day Count Fraction indicated for that Floating Rate Option in Section 6.2(g) of the 2006 Definitions.


(ii) In all other cases, if a Floating Rate Option defined in Section 7.1 (Rate Options) of the 2006 Definitions is specified as the applicable Floating Rate Option, “Actual/360”.

Reset Date(s):
The first day of each Calculation Period.

Settlement Terms:

Cash Settlement:
Applicable

Settlement Currency:
The currency in which the Initial Price is denominated.

Cash Settlement Payment Date(s):
The date that is one Settlement Cycle, or such number of Currency Business Days as specified in the Transaction Supplement, following the Valuation Date and, if the Final Price Default Election is Hedge Execution, the final Cash Settlement Payment Date will be the date that is one Settlement Cycle, or such number of Currency Business Days as specified in the Transaction Supplement, following the final Valuation Date or, if later, the Final Execution Date; provided that if, in each case, that date is not a Currency Business Day, the next following Currency Business Day. 
FX Provisions:
If, with respect to a Transaction, the currency in which any Dividend Amount or Final Price is calculated or determined is different from the Settlement Currency, the Calculation Agent shall determine the value of that amount or price in the Settlement Currency, taking into consideration all available information that it considers relevant, which information shall include the rate(s) of exchange which it determines would apply if that amount or price were converted into the Settlement Currency by a Hypothetical Broker Dealer acting in a commercially reasonable manner.
Dividends (the following provisions shall apply unless the Type of Return is not Total Return):
Dividend Period:
Second Period, provided that if the Final Price Default Election is Hedge Execution, then for the purposes of determining the Second Period in respect of the final Dividend Period, the final Valuation Date in respect of a particular portion of the Applicable Hedge Positions shall be deemed to be such date or dates on which such portion would be terminated or liquidated by a Hypothetical Broker Dealer as determined under the provisions of “Final Price” above.
Dividend Amount:
In respect of the Shares, the related Dividend Period and the related Dividend Payment Date, the product of (i) the Ex Amount, (ii) the Number of Shares and (iii) the Dividend Percentage, converted, if applicable, in accordance with the FX Provisions. 
Dividend Payment Date(s):
If “Dividend Payment Date(s)” is specified in the Transaction Supplement as: 

(i) “Share Payment”, then the Dividend Payment Date in respect of a Dividend Amount shall fall on a date on or before the date that is two (or any other number that is specified in the Transaction Supplement) Currency Business Days following the day on which the Issuer of the Shares pays the relevant dividend to holders of record of the Shares; 
(ii) “Cash Settlement Payment Date”, then the Dividend Payment Date in respect of a Dividend Amount shall be the Cash Settlement Payment Date relating to the end of the Dividend Period during which the Shares commenced trading “ex” the relevant dividend on the Exchange; or

(iii) “Floating Amount Payment Date”, then the Dividend Payment Date in respect of a Dividend Amount shall be the first Payment Date falling at least one Settlement Cycle after the date that the Shares have commenced trading “ex” the relevant dividend on the Exchange.
Dividend Percentage:
As specified in the Transaction Supplement[, subject to any adjustments determined by the Calculation Agent in a commercially reasonable manner to take into account any increase or decrease of Local Taxes.  The Calculation Agent agrees to notify the parties of such adjustments as soon as reasonably practicable after the announcement of the relevant increase or decrease of Local Taxes by the relevant taxing authority.]
  

Re-investment of Dividends:
Not Applicable

Dividend Recovery:
If (i) the amount actually paid or delivered by the Issuer to holders of record of the Shares in respect of any gross cash dividend declared by the Issuer to holders of record of the Shares (a “Declared Dividend”) is not equal to that Declared Dividend (a “Dividend Mismatch Event”) or (ii) the Issuer fails to make any payment or delivery in respect of that Declared Dividend by the third Currency Business Day following the relevant due date, then in either case the Calculation Agent may (but is not obliged to) determine:

(a) any appropriate adjustment or repayment to be made by a party to account for that Dividend Mismatch Event or non-payment or non-delivery, as the case may be, taking into account the implication of the applicable Dividend Percentage;

(b) the date that repayment should be made or the effective date of such adjustment, as applicable; and

(c) any interest payable on any repayment amount. 

If the Calculation Agent determines that such a repayment, or an interest payment should be made by a party, the amount so determined shall be payable on the date specified by the Calculation Agent. The provisions of this section (Dividend Recovery) shall apply and remain in full force and effect even if the Termination Date has occurred.
Adjustments:

Method of Adjustment:
Calculation Agent Adjustment. [In its determinations of the existence and extent of any diluting or concentrative effect on the theoretical value of the Shares of any Potential Adjustment Event, and any related adjustments to the terms of the Transaction, the Calculation Agent shall take into account the implication of any Local Taxes in connection with such Potential Adjustment Event and the applicable Dividend Percentage.]
 
Extraordinary Events: 
Consequences of Merger Events:


Share-for-Share:
Calculation Agent Adjustment

Share-for-Other:
Calculation Agent Adjustment

Share-for-Combined:
Calculation Agent Adjustment

Tender Offer:
Applicable

Consequences of Tender Offers:


Share-for-Share:
Calculation Agent Adjustment

Share-for-Other:
Calculation Agent Adjustment

Share-for-Combined:
Calculation Agent Adjustment
Composition of Combined 
Consideration:
[Applicable][Not Applicable]
 
Nationalization, Insolvency 
or Delisting:
Cancellation and Payment 
Additional Disruption Events:


Change in Law:
Applicable

Insofar as it relates to a Transaction to which this OMEFS General Terms Confirmation relates, Section 12.9(a)(ii) of the Equity Definitions is replaced with the following:

“(ii) “Change in Law” means that, on or after the Trade Date of a Transaction (A) due to the adoption of or any change in any applicable law or regulation (including, without limitation, any tax law) or (B) due to the promulgation of or any change in the interpretation by any court, tribunal or regulatory authority with competent jurisdiction of any applicable law or regulation (including any action taken by a taxing authority), the Calculation Agent determines that it will, or there is a substantial likelihood that it will, within the next 30 calendar days become, or it has become, illegal for a party to the Transaction to hold, acquire or dispose of Hedge Positions relating to the Transaction. However, this Section 12.9(a)(ii) shall not apply if the Calculation Agent determines that such party could have taken reasonable steps to avoid such illegality.” 

Hedging Disruption:
Applicable



Insofar as it relates to a Transaction to which this OMEFS General Terms Confirmation relates, Section 12.9(a)(v) of the Equity Definitions is replaced with the following:

“(v) “Hedging Disruption” means that the Hedging Party is unable, after using commercially reasonable efforts, to (A) acquire, establish, re-establish, substitute, maintain, unwind or dispose of any transactions or assets (including, without limitation, stock loans and other transactions that can be used to create a long or short exposure to the Shares) that hedge, in a commercially reasonable manner, based on prevailing circumstances applicable to the Hedging Party, the equity price risk and dividend risk of entering into and performing its obligations with respect to the Transaction (any such transactions or assets, a “Hedging Party Hedge”) or (B) realise, recover or remit the proceeds of a Hedging Party Hedge. However, any such inability that (1) occurs solely due to the deterioration of the creditworthiness of the Hedging Party or (2) could be avoided by the Hedging Party, acting in a commercially reasonable manner based on prevailing circumstances applicable to the Hedging Party, shall not be a Hedging Disruption.”  
Increased Cost of Hedging:
Applicable 
Insofar as it applies to a Transaction to which this OMEFS General Terms Confirmation relates, Section 12.9(a)(vi) of the Equity Definitions is replaced with the following:

“(vi) “Increased Cost of Hedging” means that the Hedging Party would incur a materially increased (as compared with the circumstances that existed on the Trade Date) amount of tax, duty, expense or fee (other than brokerage commissions) (which amount of tax shall include, without limitation, any amount of tax due to any increase in tax liability, decrease in tax benefit or other adverse effect on its tax position in relation to dividends) (a “Hedging Cost”) to (A) acquire, establish, re-establish, substitute, maintain, unwind or dispose of  the Hedging Party Hedge or (B) realise, recover or remit the proceeds of the Hedging Party Hedge. However, any such materially increased amount that is (1) incurred solely as a result of the deterioration of the creditworthiness of the Hedging Party or (2) could be avoided by the Hedging Party, acting in a commercially reasonable manner based on prevailing circumstances applicable to the Hedging Party, shall not be an Increased Cost of Hedging.”
Consequences of 
Hedging Disruption

or Increased Cost of Hedging: 


Insofar as it applies to a Transaction to which this OMEFS General Terms Confirmation relates, 
(i) Section 12.9(b)(iii) of the Equity Definitions is replaced with the following:

“(iii) Upon the occurrence of a Hedging Disruption or an Increased Cost of Hedging, the Hedging Party may promptly give a notice (a “Hedging Impact Notice”) that a Hedging Disruption or, as the case may be, an Increased Cost of Hedging has occurred (which notice shall specify the number of Shares in respect of which the Hedging Disruption or, as the case may be, the Increased Cost of Hedging has occurred) to the Non-Hedging Party, which may elect, by notice (a “Hedging Impact Response Notice”) to the Hedging Party, to: 
(A) provide replacement Hedge Positions to the Hedging Party or refer the Hedging Party to a third party that will do so but, to the extent that the replacement Hedge Positions would cause the Hedging Party to incur a materially increased Hedging Cost (as compared with the circumstances that existed on the Trade Date), the terms of the Transaction shall be amended by a Price Adjustment determined by the Calculation Agent to be necessary to reflect the increased Hedging Cost (unless the Non-Hedging Party elects in the Hedging Impact Response Notice to pay the Hedging Party an amount equal to the increased Hedging Cost, as determined by the Calculation Agent); 
(B) terminate the Transaction (in whole or, as the case may be, in part), as of the first day falling on or after the proposed termination date on which a Hypothetical Broker Dealer, acting in a commercially reasonable manner, would terminate or liquidate any Applicable Hedge Positions (or the relevant part of them), as determined by the Calculation Agent, in an amount equal to the number of Shares in respect of which the Hedging Disruption or, as the case may be, Increased Cost of Hedging has occurred (but, in the case of an Increased Cost of Hedging, only if the Hedging Party determines that such termination would mean that, after such termination, the Hedging Cost would return to a level not exceeding the level prevailing on the Trade Date);

(C) in the case of an Increased Cost of Hedging, require the terms of the Transaction to be amended by a Price Adjustment determined by the Calculation Agent to be necessary to reflect the increased Hedging Cost (in which event, the terms of the Transaction shall be deemed to have been amended upon the making of such determination); or
(D) in the case of an Increased Cost of Hedging, pay the Hedging Party an amount determined by the Calculation Agent to be necessary to reflect the increased Hedging Cost (such payment to be made on the Currency Business Day after the later of the date that the Calculation Agent notifies the Non-Hedging Party of its determination and the date that the Non-Hedging Party makes its election).
However, in the case of (A), the Hedging Party may reject any such replacement Hedge Positions and any referral to a third party that will provide them if it determines that entering into such replacement Hedge Positions would not be in accordance with its then existing internal policies and procedures, or if it does not consider the third party counterparty to such proposed replacement Hedge Positions to be a satisfactory counterparty (the Hedging Party acting in good faith and in a commercially reasonable manner in light of the other transactions that the Hedging Party may have entered into with that counterparty).

If the Non-Hedging Party fails to give a Hedging Impact Response Notice by the end of the second Scheduled Trading Day following its receipt of the Hedging Impact Notice, or if the Hedging Party has exercised its above-referenced right to reject the replacement Hedge Positions, then the Hedging Party may elect (by notice to the Non-Hedging Party) to terminate the Transaction (in whole or, as the case may be, in part) in an amount equal to the number of Shares for which the Hedging Disruption or, as the case may be, Increased Cost of Hedging has occurred. Such notice shall specify the date on which such termination shall take place, which may be the day on which the notice of termination is effective. 

Any determinations by the Hedging Party shall be made in good faith and in a commercially reasonable manner.

If either party elects to terminate the Transaction in whole or in part pursuant to this Section 12.9(b)(iii), the Calculation Agent shall determine the Cancellation Amount, which shall be payable by the party specified by the Calculation Agent to the other party.

Where the Transaction (or any part of it) is terminated, or replacement Hedge Positions are entered into, pursuant to the foregoing provisions, the Non-Hedging Party shall pay the Hedging Party the amount determined by the Calculation Agent to be necessary to reflect any materially increased Hedging Cost suffered by the Hedging Party from the date on which the Hedging Impact Notice was given to the date of the termination or the entry into of the replacement Hedge Positions (or, if later, the date on which the settlement of such replacement Hedge Positions takes place), both dates inclusive (such payment to be made on the Currency Business Day after the Calculation Agent notifies the Non-Hedging Party of its determination).”
(ii) Section 12.9(b)(vi) of the Equity Definitions shall not apply.

Cancellation Amount: 
Insofar as they apply to a Transaction to which this OMEFS General Terms Confirmation relates, Sections 12.7 and 12.8 of the Equity Definitions are replaced with the following:

“Section 12.7. Payment upon Certain Extraordinary Events.

If, in respect of an Extraordinary Event, “Cancellation and Payment” applies or is deemed to apply to the Transaction (or part of it), then an amount shall be paid by one party to the other, determined as provided in Section 12.8. Such payment shall be made not later than three Currency Business Days following the date that notice of the determination by the Calculation Agent of such amount and  the party by which it is payable is effective. Such notice shall be provided promptly following the determination.

Section 12.8. Cancellation Amount.

“Cancellation Amount” means the amount that would be payable by one party to the other, determined by the Calculation Agent as being an amount equal to the difference between:

(A) the Equity Amount, the Floating Amount and the Dividend Amount that would be payable, on the basis that:

(i) subject to (ii) below, the first day on which a Hypothetical Broker Dealer, acting in a commercially reasonable manner, would terminate or liquidate any Applicable Hedge Positions (or the relevant part of them) as a result of the termination, or the cancellation, of the Transaction (or the relevant part of it), as determined by the Calculation Agent, is the final Valuation Date, the final Period End Date and the final day of the final Dividend Period in respect of the Transaction (or, as the case may be, the part of it that has been terminated or cancelled); and

(ii) if the Transaction is not terminated or cancelled in full, then the Number of Shares for the purposes of determining the Cancellation Amount shall equal the number of Shares in respect of which the Transaction is terminated or is cancelled and the Transaction shall continue unaffected by the partial termination or cancellation, but only in relation to a Number of Shares equal to (a) the Number of Shares immediately prior to the partial termination or cancellation less (b) the number of Shares in respect of which the Transaction is terminated or cancelled; and

(B) if the Final Price Default Election with respect to the Transaction is “Close” and the Calculation Agent determines it is commercially reasonable to include such amount in the Cancellation Amount and without duplication to any amounts calculated or determined in accordance with (A) above, an amount (which may be a negative amount) equal to the difference between (i) the amount determined in accordance with (A) above, and (ii) the amount determined in accordance with (A) above calculated with the Final Price Default Election being deemed to be Hedge Execution.

For the purposes of this Section 12.8, the definition of Applicable Hedge Positions shall be amended by the addition of the following at the end thereof:

“(or, in relation to the determination of any partial Cancellation Amount, a pro rata portion of such Hedge Positions)”.”

Non-Reliance:
Applicable

Agreements and Acknowledgements

Regarding Hedging Activities:
Applicable

Additional Acknowledgements:
Applicable

Optional Early Termination:

The following optional early termination provision will apply to the Non-Hedging Party and [will][will not]
 apply to the Hedging Party:

Break Funding Recovery:
[Applicable][Not Applicable]

(i)
If this provision applies to a party (the “OET Electing Party”), the OET Electing Party may elect to terminate the Transaction in whole or in part on any Scheduled Trading Day prior to the final Valuation Date by giving the other party notice orally or in writing (a “Termination Notice”) specifying the number of Shares in respect of which it wishes to terminate the Transaction (the “Terminated Number of Shares”) and the proposed early termination date. Where the Final Price Default Election is Hedge Execution, the Optional Early Termination Date shall be the first day falling on or after such proposed early termination date on which a Hypothetical Broker Dealer, acting in a commercially reasonable manner, would terminate or liquidate the Applicable Hedge Positions (as determined by the Calculation Agent) and the Calculation Agent shall notify the parties of such Optional Early Termination Date as soon as reasonably practicable. Where the Final Price Default Election is Close, the Optional Early Termination Date shall be the proposed early termination date, which date shall be no earlier than the date on which the Termination Notice is given (or, if the Calculation Agent determines that it is not given in sufficient time to enable the recipient, acting with reasonable expediency, to execute an order on the Exchange on that date, the following Exchange Business Day).

(ii)
If a Termination Notice is given, subject to (iii) and (iv) below, the Equity Amount, the Floating Amount and the Dividend Amount shall be as provided herein but on the basis that the Optional Early Termination Date is deemed to be the final Valuation Date, the final Period End Date and the final day of the final Dividend Period and, if the Terminated Number of Shares is less than the Number of Shares, on the basis that references herein to the “Number of Shares” are deemed to be references to the Terminated Number of Shares and the definition of “Applicable Hedge Positions” is deemed to be amended by the addition of the phrase “(or, in relation to partial optional early termination) a pro rata portion of such Hedge Positions” at the end thereof. 
(iii) 
If a Termination Notice is given in respect of which the Terminated Number of Shares is less than the Number of Shares, the Transaction shall continue in effect, but only in relation to a Number of Shares equal to (a) the Number of Shares immediately prior to the Optional Early Termination Date less (b) the Terminated Number of Shares.  

(iv)
If the OET Electing Party is the Hedging Party, the Final Price shall not be adjusted to account for any costs, commissions or other fees that may have been separately agreed between the parties [or any Local Taxes]
. 
(v)
If the OET Electing Party is the Non-Hedging Party and Break Funding Recovery is Applicable, the Floating Amount shall be adjusted to account for any break funding costs of the Hedging Party, as determined by the Calculation Agent. If the OET Electing Party is the Hedging Party no such adjustment shall be made.

[Insert any alternative or additional Optional Early Termination Provisions]
[Payment of Unpaid Local Taxes or Excess Local Taxes:

Where the amount of  Local Taxes or the basis on which it is to be determined is not confirmed before the relevant day on which a Dividend Amount or (if parties agreed that the Final Price should be adjusted to account for Local Taxes) the Final Price, as the case may be, is being determined and/or is subject to change in the future, and (i) if any amount of  Local Taxes (“Unpaid Local Taxes”) that should have been taken into account but were not taken into account in the determination of the Dividend Amount or (if parties agreed that the Final Price should be adjusted to account for Local Taxes) the Final Price, as the case may be, the Non-Hedging Party shall pay to the Hedging Party an amount equal to such Unpaid Local Taxes on the Currency Business Day following notification from the Calculation Agent; or (ii) if any excess amount of Local Taxes (“Excess Local Taxes”) that should not have been taken into account but were taken into account in the determination of the Dividend Amount or (if parties agreed that the Final Price should be adjusted to account for Local Taxes) the Final Price, as the case may be, the Hedging Party shall pay to the Non-Hedging Party an amount equal to such Excess Local Taxes on the Currency Business Day following notification from the Calculation Agent. The provisions in this paragraph shall apply and remain in full force and effect for a period of [insert number of year(s)] year[s] following the Termination Date.]
 
[As used herein:

“Local Taxes” means taxes, duties and similar charges that would be imposed by the taxing authority of the Country of Underlier on a Hypothetical Broker Dealer assuming the Applicable Hedge Positions are held by its office in the Relevant Jurisdiction (as specified in the Relevant Jurisdiction Annex).]

Notice and Account Details:

As specified in the Master Confirmation Agreement:

Contact Details for Notices:

Party A:




[●]

Party B:




[●]
Payment Instructions:


Party A:
[●]

Party B:
[●]

Specified Offices for Party A:


[●]

Specified Offices for Party B:  
                          [●]

Calculation Agent:
[●] The Calculation Agent is responsible for making all determinations under each Transaction that are not expressed to be the responsibility of an identified party.
Additional Provisions:



[●]
IN WITNESS WHEREOF the parties have executed this document with effect from the date first specified on the first page of this document.

[Insert full legal name of Party A]



[Insert full legal name of Party B]

By:___________________________


By:___________________________

Name:      
Name:

Title:
Title:

Date:






Date:
[RELEVANT JURISDICTION ANNEX

	Country of Underlier
	Relevant Jurisdiction

	
	

	[

]

	[

], unless otherwise specified in the Transaction Supplement

	
	

	[

]

	[

] , unless otherwise specified in the Transaction Supplement

	
	

	[

]

	[

] , unless otherwise specified in the Transaction Supplement

	
	

	[

]

	[

] , unless otherwise specified in the Transaction Supplement]13


TRANSACTION SUPPLEMENT OMEFS

(Cash Settled open market equity finance Share Swap Transaction)

OPEN MARKET EQUITY FINANCE SHARE SWAP TRANSACTION SUPPLEMENT

This Transaction Supplement is entered into between the Equity Amount Payer and Floating Amount Payer listed below on the Trade Date set forth below.

The purpose of this communication is to confirm the terms and conditions of the open market equity finance Share Swap Transaction entered into between [Insert full legal name of Party A] (“Party A”) and [Insert full legal name of Party B] (“Party B”) on the Trade Date specified below (the “Transaction”). This Transaction Supplement supplements, forms part of and is subject to the 2008 AEJ Master Equity Derivatives Confirmation Agreement dated as of [Insert Date] between us, as may be amended and supplemented from time to time, and, together with the OMEFS General Terms Confirmation attached thereto, constitutes a “Confirmation” as referred to in the Master Agreement between us, as amended and supplemented from time to time. [This open market equity finance Share Swap Transaction is a Covered Transaction for the purposes of the Confirmation.]

The terms of the open market equity finance Share Swap Transaction to which this Transaction Supplement relates are as follows:

General Terms:

Trade Date:
[●]

Effective Date:
[●]

[Termination Date:
[●]]2

Shares:
[Insert full title, class and/or par value of the Shares and any other identification number or reference for the Shares] of [insert full legal name of the Issuer of the Shares]

Exchange:
[●]

[Related Exchange(s):
[All Exchanges]/[●]]

[Relevant Jurisdiction
[●]]2
Equity Amount Payable:

Equity Amount Payer:
[Party A][Party B]

Number of Shares:
[●]

[Equity Notional Amount:
[●]]2
[Type of Return:
[●]]2

Initial Price:
[●] 

[Final Price Default Election:
[Hedge Execution][Close]]2

Valuation Date(s):
[●]

Floating Amount Payable:

Floating Amount Payer:
[Party A][Party B]

Payment Date(s):
[●]

[Business Day Convention:
[●]]2

Floating Rate Option:
[●]

Designated Maturity:
[●]

Spread:
[●]

[Linear Interpolation:
[Not Applicable][●]]2

Settlement Terms:

 [Cash Settlement Payment Date(s):
 [●] Currency Business Days]2

Dividends:

Dividend Payment Date(s): 
[Share Payment][Cash Settlement Payment Date][Floating Amount Payment Date]

[Share Payment:
[●] Currency Business Days]2

Dividend Percentage:
[●]
[Insert full legal name of Party A]

[Insert full legal name of Party B]

By: ______________________________
By: ______________________________

Name:
Name:

Title:





Title:

Date:





Date:










�	Includes each of the Open Market Countries.	 


�	If parties wish “Multiple Exchange” to apply to any Index Transaction, the Multiple Exchange Index Annex must be incorporated into this Master Confirmation Agreement and the Annex Effective Date specified above with respect thereto must occur on or before the date on which that Index Transaction is entered into. 


�	Includes Australia, Hong Kong, New Zealand and Singapore		.


�	This OMEFS GTC is drafted for use with Transactions where the dealer is the sole Hedging Party. Where this is not the case, the parties may wish to consider amending certain terms in this OMEFS GTC. 


�	The Initial Price should be denominated in the Settlement Currency. 


�	The parties must specify a Final Price Default Election. 


�	The parties should include the language in brackets if they agree that the Final Price may be adjusted to account for Local Taxes.      


�	The parties should include the language in brackets only if they agree that Dividend Amounts will be paid net of Local Taxes.  The parties should delete the language in brackets if they agree that Dividend Amounts will be paid gross without deduction of Local Taxes or based on a fixed Dividend Percentage without adjustments for Local Taxes. 


�	The parties should include the language in brackets only if they agree that the Calculation Agent should take into account the implication of any Local Taxes in connection with such Potential Adjustment Event and the applicable Dividend Percentage.


�	The parties must specify whether Composition of Combined Consideration is Applicable or Not Applicable. 


�	The parties must specify whether or not the optional early termination provision applies to the Hedging Party.  


�	The parties must specify whether or not Break Funding Recovering will apply.		


�	The parties should remove the language in brackets if “Local Taxes” is not included in the definition of the Final Price.  If “Local Taxes” is included in the definition of the Final Price, the parties should include the language in brackets only if they agree that Final Price shall not be adjusted to account for Local Taxes where the OET Electing Party is the Hedging Party.     


�	The parties may include the language in brackets only if they agree that Dividend Amounts will be paid net of Local Taxes and/or the Final Price will be adjusted to account for Local Taxes.  The parties should delete the language in brackets if they agree that Dividend Amounts will be paid gross without deduction of Local Taxes or based on a fixed Dividend Percentage without adjustments for Local Taxes and/or the Final Price will not be adjusted to account for Local Taxes.





�	The parties should include the language in brackets only if they agree that Dividend Amounts will be paid net of Local Taxes and/or the Final Price will be adjusted to account for Local Taxes.  The parties should delete the language in brackets if they agree that Dividend Amounts will be paid gross without deduction of Local Taxes or based on a fixed Dividend Percentage without adjustments for Local Taxes and/or the Final Price will not be adjusted to account for Local Taxes. 


�	Only required if the Transaction is not a Covered Transaction as defined in Section 2 of the 2008 AEJ Master Equity Derivatives Confirmation Agreement. 	 


�	Insert if an override of the position set out in the OMEFS GTC is required or delete as appropriate. 


�	Insert multiple dates if Equity Notional Reset is applicable.  
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